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    Godda r d,  P. J .  

Thi s  i s  a  s ui t  by Pl a i nt i f f ,  Appl i e d Coa t i ngs ,  I nc . ,

s e e ki ng da ma ge s  f r om De f e nda nt ,  Pugh & Compa ny,  P. C. ,  t he  a udi t or

i t  e mpl oye d.   The  s ui t ,  whi c h gr e w out  of  a n a udi t  t he  De f e nda nt

pr e pa r e d f or  t he  ye a r  e ndi ng on Ma r c h 31,  1991,  a dva nc e s  t wo

t he or i e s ,  t he  f i r s t  ne gl i ge nc e  a nd t he  s e c ond br e a c h of  c ont r a c t .
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Al t hough t hi s  c a s e  wa s  c ons ol i da t e d wi t h a not he r  c a s e

be l ow,  t he  Tr i a l  J udge  gr a nt e d t he  De f e nda nt  a  s umma r y j udgme nt

a nd ma de  t hi s  j udgme nt  f i na l  pur s ua nt  t o  Rul e  54 of  t he  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e .

The  gr a nt  of  s umma r y j udgme nt  wa s  i n  r e s pons e  t o  a

mot i on f i l e d by t he  De f e nda nt  c ont e ndi ng s umma r y j udgme nt  s houl d

be  gr a nt e d upon t hr e e  s e pa r a t e  gr ounds :

( 1)  The  Pl a i nt i f f  c a n s how no r e l i a nc e  upon t he
f i na nc i a l  s t a t e me nt s  of  Pugh & Compa ny be c a us e  t he
Pl a i nt i f f  ha d i nf or ma t i on t ha t  t he  a udi t  r e por t
c ont a i ne d f i na nc i a l  s t a t e me nt s  t ha t  we r e  i na c c ur a t e  a t
t he  t i me  of  r e c e i pt ,  ba s e d upon i nf or ma t i on wi t hhe l d
f r om t he  a udi t or s .   

( 2)  The  a c t s  of  Mi c ha e l  Sl ove r  i nt e r ve ne d s o a s  t o
pr oxi ma t e l y c a us e  t he  l os s  of  t he  Pl a i nt i f f .

( 3)  The  Pl a i nt i f f  f a i l s  t o  s t a t e  a  c a us e  of  a c t i on
be c a us e  a ny c l a i m f or  da ma ge s  a r e  s pe c ul a t i ve ,  ba s e d
upon i mpe r mi s s i bl e  i nf e r e nc e s ,  a nd not  pr oxi ma t e l y
c a us e d by t he  a c t s  of  t he  De f e nda nt ,  Pugh & Compa ny.

Be c a us e  t he  Tr i a l  Cour t  di d not  s pe c i f y upon whi c h

gr ound t he  mot i on wa s  s us t a i ne d e ve n whe n r e que s t e d by pos t -

j udgme nt  mot i on t o  do s o,  a nd be c a us e  a l l  t hr e e  gr ounds  ha ve  be e n

br i e f e d by t he  pa r t i e s ,  we  wi l l  a ddr e s s  t he m i n or de r .

Be f or e  di s c us s i ng t he  me r i t s  of  t he  c a s e ,  i t  i s  we l l  t o

ke e p i n  mi nd t he  t e a c hi ngs  of  By r d v .  Hal l ,  847 S. W. 2d 208,  210

( Te nn. 1993)  on s umma r y j udgme nt s :



3

I n de t e r mi ni ng whe t he r  or  not  a  ge nui ne  i s s ue  of
ma t e r i a l  f a c t  e xi s t s  f or  pur pos e s  of  s umma r y j udgme nt ,
c our t s  i n  t hi s  s t a t e  ha ve  i ndi c a t e d t ha t  t he  que s t i on
s houl d be  c ons i de r e d i n  t he  s a me  ma nne r  a s  a  mot i on f or
di r e c t e d ve r di c t  ma de  a t  t he  c l os e  of  t he  pl a i nt i f f ' s
pr oof ,  i . e . ,  t he  t r i a l  c our t  mus t  t a ke  t he  s t r onge s t
l e gi t i ma t e  vi e w of  t he  e vi de nc e  i n  f a vor  of  t he  non-
movi ng pa r t y ,  a l l ow a l l  r e a s ona bl e  i nf e r e nc e s  i n  f a vor
of  t ha t  pa r t y ,  a nd di s c a r d a l l  c ount e r va i l i ng e vi de nc e .
The n,  i f  t he r e  i s  a  di s put e  a s  t o  a ny ma t e r i a l  f a c t  or
a ny doubt  a s  t o  t he  c onc l us i ons  t o  be  dr a wn f r om t ha t
f a c t ,  t he  mot i on mus t  be  de ni e d.   ( " [ I ] f  t he  mi nd of
t he  c our t  e nt e r t a i ns  a ny doubt  whe t he r  or  not  a  ge nui ne
i s s ue  e xi s t s  a s  t o a ny ma t e r i a l  f a c t  i t  i s  i t s  dut y t o
ove r r ul e  t he  mot i on. " )  Dool e y  v .  Ev e r e t t ,  805 S. W.  2d
380,  383 ( Te nn. App. 1990) .   The  c our t  i s  not  t o  " we i gh"
t he  e vi de nc e  whe n e va l ua t i ng a  mot i on f or  s umma r y
j udgme nt .   ( " Summa r y j udgme nt  i s  not  or di na r i l y  t he
pr ope r  pr oc e dur e  f or  de t e r mi ni ng whe t he r  a  pr i ma  f a c i e
c a s e  ha s  or  ha s  not  be e n ov e r c ome  by c ount e r va i l i ng
e vi de nc e . " ) ;  Rol l i ns  v .  Wi nn Di x i e ,  780 S. W. 2d 765,  767
( Te nn. App. 1989) .   The  c our t  i s  s i mpl y t o  ove r r ul e  t he
mot i on whe r e  a  ge nui ne  di s put e  e xi s t s  a s  t o  a ny
ma t e r i a l  f a c t .   The  phr a s e  " g e nui ne  i s s ue "  c o nt a i ne d i n
Rul e  56. 03 r e f e r s  t o  ge nui ne  f a c t ua l  i s s ue s  a nd doe s
not  i nc l ude  i s s ue s  i nvol vi ng l e ga l  c onc l us i ons  t o  be
dr a wn f r om t he  f a c t s .   The  c r i t i c a l  f oc us  i s  l i mi t e d t o
f a c t s  de e me d " ma t e r i a l " ,  whi c h i s  t o  s a y t hos e  f a c t s
t ha t  mus t  be  de c i de d i n  or de r  t o  r e s ol ve  t he
s ubs t a nt i ve  c l a i m or  de f e ns e  a t  whi c h t he  mot i on i s
di r e c t e d.  [ Ci t a t i ons  omi t t e d. ]

As  a l r e a dy not e d,  t he  c ompl a i nt  a l l e ge s  t wo s e pa r a t e

t he or i e s  of  r e c ove r y- - ne gl i ge nc e  a nd br e a c h of  c ont r a c t .   I t  i s

t he  Pl a i nt i f f ' s  t he or y t ha t  t he  De f e nda nt  s houl d ha ve  ve r i f i e d

c e r t a i n  a c c ount s  r e c e i va bl e  wi t h t hos e  e nt i t i e s  s hown on t he

Pl a i nt i f f ' s  books  t o  be  i nde bt e d t o  t he  Pl a i nt i f f  a nd ha d t he

De f e nda nt  done  s o,  i t  woul d ha ve  di s c ove r e d t ha t  one  of  t he

Pl a i nt i f f ' s  e mpl oye e s ,  Mi c ha e l  Sl ove r ,  wa s  e mbe z z l i ng s ubs t a nt i a l

f unds  f r om t he  Pl a i nt i f f  whi c h c oul d ha ve  be e n pr e ve nt e d,  or  a t

l e a s t  r e duc e d,  ha d t he  a c c ount s  r e c e i va bl e  be e n ve r i f i e d.



1 Th e  Pl a i n t i f f ' s  b r i e f  e x p l a i n s  t h e  r e a s o n  t h u s l y :

I n  p r e v i o u s  y e a r s ,  Pu g h  h a d  n o t  c o n f i r me d  r e c e i v a b l e s

b e c a u s e  Ap p l i e d  Co a t i n g s  wa s  a l mo s t  e x c l u s i v e l y  a  s t a t e  d e p a r t me n t

o f  t r a n s p o r t a t i o n  c o n t r a c t o r  a n d  t h e  u n i q u e  a c c o u n t i n g  me t h o d s

e mp l o y e d  b y  t h e  s t a t e  a n d  t h e r e f o r e  i t s  c o n t r a c t o r s  p r e c l u d e d

c o n v e n t i o n a l  c o n f i r ma t i o n .
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A l e t t e r  a gr e e me nt  pr e pa r e d by t he  De f e nda nt  a nd s i gne d

by t he  pa r t i e s  c ont a i ne d t he  f ol l owi ng pr ovi s i ons :

We  wi l l  a udi t  t he  Compa ny' s  ba l a nc e  s he e t  a s  of  Ma r c h
31,  1991,  a nd t he  r e l a t e d s t a t e me nt s  of  i nc ome  a nd
r e t a i ne d e a r ni ngs  a nd c a s h f l ows  f or  t he  ye a r  t he n
e nde d,  f or  t he  pur pos e  of  e xpr e s s i ng a n opi ni on on
t he m.   Our  a udi t  wi l l  be  c onduc t e d i n  a c c or da nc e  wi t h
ge ne r a l l y  a c c e pt e d a udi t i ng s t a nda r ds .   Thos e  s t a nda r ds
r e qui r e  t ha t  we  pl a n a nd pe r f or m t he  a udi t  t o  obt a i n
r e a s ona bl e  a s s ur a nc e  a bout  whe t he r  t he  f i na nc i a l
s t a t e me nt s  a r e  f r e e  of  ma t e r i a l  mi s s t a t e me nt .   An a udi t
i nc l ude s  e xa mi ni ng,  on a  t e s t  ba s i s ,  e vi de nc e
s uppor t i ng t he  a mount s  a nd di s c l os ur e s  i n  t he  f i na nc i a l
s t a t e me nt s .   An a udi t  a l s o i nc l ude s  a s s e s s i ng t he
a c c ount i ng pr i nc i pl e s  us e d a nd s i gni f i c a nt  e s t i ma t e s
ma de  by ma na ge me nt ,  a s  we l l  a s  e va l ua t i ng t he  ove r a l l
f i na nc i a l  s t a t e me nt  pr e s e nt a t i on.

Our  pr oc e dur e s  wi l l  i nc l ude  t e s t s  of  doc ume nt a r y
e vi de nc e  s uppor t i ng t he  t r a ns a c t i ons  r e c or de d i n  t he
a c c ount s ,  t e s t s  of  t he  phys i c a l  e xi s t e nc e  of
i nve nt or i e s ,  a nd di r e c t  c onf i r ma t i on of  r e c e i va bl e s  a nd
c e r t a i n ot he r  a s s e t s  a nd l i a bi l i t i e s  by c or r e s ponde nc e
wi t h s e l e c t e d c us t ome r s ,  c r e di t or s ,  l e ga l  c ouns e l  a nd
ba nks .   At  t he  c onc l us i on of  our  a udi t ,  we  wi l l  r e que s t
c e r t a i n  wr i t t e n r e pr e s e nt a t i ons  f r om you a bout  t he
f i na nc i a l  s t a t e me nt s  a nd ma t t e r s  r e l a t e d t he r e t o.

The  De f e nda nt  ha d pr e pa r e d a udi t s  f or  t he  Pl a i nt i f f  i n

pr i or  ye a r s .   Howe ve r ,  i n  t hos e  ye a r s ,  a c c ount s  r e c e i va bl e  we r e

not  ve r i f i e d be c a us e  mos t ,  i f  not  a l l ,  o f  t he  Pl a i nt i f f ' s

c ont r a c t s  we r e  wi t h gove r nme nt  e nt i t i e s ,  whi c h ma de  ve r i f i c a t i on

not  f e a s i bl e . 1
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Af t e r  Hur r i c a ne  Hugo s t r uc k i n  t he  Fa l l  of  1989,  t he

Pl a i nt i f f  ope ne d a n of f i c e  i n  Sout h Ca r ol i na ,  a nd mos t  of  i t s

wor k t he r e  wa s  wi t h pr i va t e  c ont r a c t or s  whos e  a c c ount s  r e c e i va bl e

we r e  s ubj e c t  t o  ve r i f i c a t i on.

As  t o  t he  f i r s t  gr ound f or  s umma r y j udgme nt ,  t he

De f e nda nt  a s s e r t s  t ha t  t he  Pl a i nt i f f  di d not  r e l y  upon a ny

f i na nc i a l  s t a t e me nt s  r e c e i ve d f r om t he  De f e nda nt  t o  i t s  de t r i me nt

be c a us e  a l l  of  t he  a c t s  of  mi s f e a s a nc e  on t he  pa r t  of  t he

Pl a i nt i f f ' s  e mpl oye e ,  Mr .  Sl ove r ,  oc c ur r e d be f or e  t he  f i na nc i a l

s t a t e me nt s  we r e  de l i ve r e d t o t he  Pl a i nt i f f  a nd t ha t  by t ha t  t i me ,

t he  Pl a i nt i f f  kne w of  Mr .  Sl ove r ' s  ope r a t i ons .

I t  ha s  ne ve r  be e n t he  i ns i s t e nc e  of  t he  Pl a i nt i f f  t ha t

i t  r e l i e d upon f i na nc i a l  s t a t e me nt s  r e c e i ve d f r om t he  De f e nda nt ,

but  r a t he r  t ha t  t he  De f e nda nt  wa s  gui l t y  of  ne gl i ge nc e  i n  not

pr e l i mi na r i l y s e e ki ng a c c ount s  r e c e i va bl e  ve r i f i c a t i on.   I t  i s

f ur t he r  t he  Pl a i nt i f f ' s  pos i t i on t ha t  r e l i a nc e  on f i na nc i a l

s t a t e me nt s  i s  not  a  r e qui r e d e l e me nt  f or  a c c ount i ng ma l pr a c t i c e .

Wi t h r e ga r d t o t he  ma l pr a c t i c e  f e a t ur e ,  t he  Pl a i nt i f f

s ubmi t t e d a n a f f i da vi t  of  Gr e gg Ma s on,  one  of  i t s  f or me r

e mpl oye e s  who wa s  be f or e  t ha t  a n e mpl oye e  of  t he  De f e nda nt ,  whi c h

s t a t e d i n pa r t  t he  f ol l owi ng:

1.   My na me  i s  Gr e gg Ma s on a nd I  a m a  c i t i z e n a nd
r e s i de nt  of  t he  St a t e  of  Te nne s s e e .
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2.   I  a m a  c e r t i f i e d publ i c  a c c ount [ a nt ]  dul y l i c e ns e d
a nd a ut hor i z e d t o  pr a c t i c e  a c c ount i ng by t he  St a t e  of
Te nne s s e e .

3.   I  a m a  f or me r  e mpl oye e  of  Appl i e d Coa t i ngs ,  I nc . ,
ha vi ng be e n e mpl oye d t he r e  a t  a l l  t i me s  r e l e va nt
he r e i n.

4.   I  a m a l s o a  f or me r  e mpl oye e  of  t he  De f e nda nt ,  Pugh
& Compa ny,  P. C. ,  ha vi ng wor ke d t he r e  i n  t he  c a pa c i t y  of
a  c e r t i f i e d publ i c  a c c ount a nt  i mme di a t e l y pr i or  t o
a s s umi ng e mpl oyme nt  wi t h Appl i e d Coa t i ngs ,  I nc .

5.  I  am f a mi l i a r  wi t h t he  f a c t s  of  t hi s  c a s e  a nd t he
c i r c ums t a nc e s  s ur r oundi ng t he  l i t i ga t i on of  i t .

6 .   I  a m f a mi l i a r  wi t h t he  a ppl i c a bl e  s t a nda r ds  of  c a r e
f or  a n a udi t  s uc h a s  t he  one  pe r f or me d by Pugh &
Compa ny f or  Appl i e d Coa t i ngs ,  I nc . ,  f or  t he  f i s c a l  ye a r
1991.

7.   I t  i s  my opi ni on t ha t  Pugh & Compa ny wa s  e nga ge d by
Appl i e d Coa t i ngs ,  I nc . ,  t o  pe r f or m a n a udi t  a c c or di ng
t o Ge ne r a l l y  Ac c e pt e d Ac c ount i ng Pr i nc i pl e s  a nd ot he r
a ppl i c a bl e  s t a nda r ds  f or  t he  f i s c a l  ye a r  1991.

8.  I t  i s  my opi ni on t ha t  a c c ount a nt s  a nd a c c ount i ng
f i r ms  onc e  e nga ge d owe  t he i r  c l i e nt s  a  dut y of
r e a s ona bl e  c a r e  a s i de  f r om a ny ot he r  c ont r a c t ua l
dut i e s .

9 .   I t  i s  my opi ni on t ha t  t he  pe r f or ma nc e  of  Pugh &
Compa ny f a i l e d t o  me e t  a  s t a nda r d of  r e a s ona bl e  c a r e
f or  f i s c a l  ye a r  1991 i n  t ha t  a mong ot he r  t hi ngs  Pugh &
Compa ny f a i l e d t o  e nga ge  i n  di r e c t  t hi r d- pa r t y
c onf i r ma t i on of  a c c ount s  r e c e i va bl e ,  f a i l e d t o  e nga ge
i n s uf f i c i e nt  a l t e r na t e  pr oc e dur e s  t e s t i ng of
r e c e i va bl e s  a nd,  t he r e f or e ,  f a i l e d t o  di s c ove r  a nd
i nf or m i t s  c l i e nt  t ha t  r e c e i va bl e s  f r om t he  Sout h
Ca r ol i na  of f i c e  of  Appl i e d Coa t i ngs  we r e  gr os s l y
i na c c ur a t e .

We  c onc l ude  t ha t ,  c ont r a r y t o  t he  De f e nda nt ' s

i ns i s t e nc e ,  r e l i a nc e  upon t he  f i na nc i a l  s t a t e me nt s  i s  not  a

pr e r e qui s i t e  f or  pr os e c ut i ng a  ma l pr a c t i c e  a c t i on.   I n  r e a c hi ng

t hi s  c onc l us i on,  we  a r e  a wa r e  of  De l mar  Vi ne y ar d v .  Ti mmons ,  486

S. W. 2d 914 ( Te nn. App. 1972) ,  whi c h t he  De f e nda nt  c i t e s  i n  s uppor t
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of  i t s  i ns i s t e nc e .   We  be l i e ve  t hi s  c a s e ,  howe ve r ,  i s

di s t i ngui s ha bl e  on t he  f a c t s  be c a us e  i n  t ha t  c a s e  t he r e  ha d be e n

a  pl e na r y he a r i ng be l ow a nd t he  a ppe a l  wa s  pr e di c a t e d upon a

pr e ponde r a nc e  of  t he  e vi de nc e  i nqui r y.   He r e ,  we  mus t  vi e w t he

e vi de nc e  i n  a  l i ght  mos t  f a vor a bl e  t o  t he  Pl a i nt i f f .

Mor e ove r ,  we  not e  t ha t  e ve n i f  t he  De f e nda nt ' s  ma j or

pr e mi s e  i s  va l i d ,  i t  woul d be  no de f e ns e  t o  t he  Pl a i nt i f f ' s

br e a c h of  c ont r a c t  t he or y.

Be f or e  l e a vi ng t hi s  poi nt ,  we  r e c ogni z e  t ha t  t he

De f e nda nt  i ns i s t s  t ha t  t he  ma j or  pa r t ,  i f  not  a l l  of  t he

e mpl oye e ' s  de f a l c a t i ons ,  ha d oc c ur r e d pr i or  t o  i t s  r e c e i vi ng a

l i s t  of  t he  a c c ount s  r e c e i va bl e  f r om t he  Pl a i nt i f f ,  o r  c e r t a i nl y

be f or e  i t  woul d ha ve  ha d t i me  t o  ha ve  ve r i f i e d t he m.   Pr oof  on

t hi s  poi nt  i s  not  e nt i r e l y c l e a r  i n t ha t  t he r e  a r e  s e ve r a l  da t e s

i de nt i f i e d whe n t he  l i s t s  we r e  f ur ni s he d f or  ve r i f i c a t i on.   I n

a ny e ve nt ,  we  do not  f i nd t ha t  t he  pr oof  a s  t o  t hi s  poi nt  i s

undi s put e d.

As  t o  t he  s e c ond gr ound,  i t  i s  t r ue  t ha t  unf or e s e e a bl e

i nt e r ve ni ng c a us e s  ma y i ns ul a t e  wr ongdoe r s  f r om t he i r  ne gl i ge nc e .  

Thi s  r ul e ,  howe ve r ,  r e qui r e s  t ha t  t he  i nt e r ve ni ng c a us e  be

unf or e s e e a bl e .   I n  t he  pr e s e nt  c a s e ,  i t  i s  c l e a r  t ha t  one  pur pos e

of  a n a udi t ,  pa r t i c ul a r l y  t he  ve r i f i c a t i on f e a t ur e ,  i s  t o  unc ove r

mi s a ppr opr i a t i on of  a c c ount s  r e c e i va bl e  by a n e mpl oye e ,  a nd i t  i s

c l e a r l y  f or e s e e a bl e  t ha t  e mpl oye e s  c a n a nd do c ommi t  s uc h
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c r i mi na l  a c t s .   Fi na l l y a s  t o t hi s  poi nt ,  we  obs e r ve  t ha t

i nt e r ve ni ng c a us e  i s  l i ke wi s e  not  a  de f e ns e  i n  br e a c h of  c ont r a c t

a c t i ons .

Wi t h r e ga r d t o  t he  s pe c ul a t i ve  na t ur e  r a i s e d i n  gr ound

t hr e e ,  we  a r e  f r a nk t o  s a y t ha t  t he  pr oof  a s  t o  da ma ge s  i n  t he

pr e s e nt  r e c or d l e a ve s  muc h t o  be  de s i r e d.   Howe ve r ,  i t  i s  c l e a r

upon vi e wi ng t he  pr oof  i n  a  l i ght  mos t  f a vor a bl e  t o  t he  Pl a i nt i f f

t ha t  ha d t he  De f e nda nt  me t  t he  s t a nda r d e xpe c t e d of  a udi t or s  a nd

not  br e a c he d i t s  c ont r a c t  a t  l e a s t  s ome ,  a l t hough pe r ha ps  not

a l l ,  of  t he  l os s  oc c a s i one d by t he  e mbe z z l e me nt  c oul d ha ve  be e n

a ve r t e d.

I n a ny e ve nt ,  we  a r e  di s i nc l i ne d t o  s us t a i n t he  Tr i a l

Cour t ' s  gr a nt i ng s umma r y j udgme nt  be c a us e  t he  Pl a i nt i f f  ha s

f a i l e d t o  s how t he  pr e c i s e  da ma ge  s uf f e r e d,  whi c h i n  l a r ge  pa r t

woul d de pe nd on t he  da t e  t he  De f e nda nt  s houl d ha ve  be gun i t s

ve r i f i c a t i on of  a c c ount s  r e c e i va bl e .

Fi na l l y a s  t o t hi s  i s s ue ,  we  not e  t ha t  t he  Pl a i nt i f f

woul d be  e nt i t l e d t o  r e c ove r  a t  l e a s t  nomi na l  da ma ge s  i f  i t

s us t a i ns  i t s  br e a c h of  c ont r a c t  t he or y.   Br adf or d & Car s on v .

Mont gome r y  Fur ni t ur e  Co. ,  115 Te nn.  610,  92 S. W.  1104 ( 1906) ;  Gay

& Tay l or  v .  Ame r i c an Cas .  Co. ,  53 Te nn. App.  120,  381 S. W. 2d 304

( 1963) .
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For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  t he  De f e nda nt .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


